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BAR BRIEFS
OPINIONS OF THE ATTORNEY GENERAL
ZONING
May '7, 1947
Mr. Leslie E. Maupin,
234 13th Avenue S. E.
Minot, North Dakota.
Dear Mr. Maupin:
This office is in receipt of your letter dated May 5, 1947, in which you
say:
"A good deal of unsightly housing is being established in Minot.
"A group of Minot residents interested in preventing any more of this
asked the city government to pass a zoning law establishing minimum re-
quirements as to cost of construction and looks of the homes for houses to be
established ('built or moved in) in the future."
The state law authorizing city zoning is found under Chapter 40-47
(Sections 40-4701 - 40-4713) of the North Dakota Revised Code of 1943.
Section 40-4713 provides:
"CONFLICT BETWEEN REGULATIONS ADOPTED UNDER THIS CHAPTER AND
OTHER LAWS, ORDINANCES, OR REGULATIONS. If the regulations made under
the authority of this chapter require a greater width or size of yards or
courts, or require a lower height of building or a lesser number of stories,
or require a greater percentage of lot to be left unoccupied, or impose other
higher standards than are required in any other statute or local ordinance
or regulation, the provisions of the regulations made under the authority of
this chapter shall govern. If the provisions of any other statute or local
ordinance or regulation require a greater width or size of yards or courts,
or require a lower height of building or a lesser number of stories, or require
a greater percentage of lot to be left unoccupied, or impose other higher
standards than are required by the regulations made under the authority of
this chapter, the provisions of such statute or local ordinance shall govern."
Section 40-4703 provides for what purposes regulations for zoning may
be made. This section reads as follows:
"REGULATION FOR ZONING MADE FOR WHAT PURPOSES. The regulations
provided for in this chapter shall be made in accordance with a compre-
hensive plan and shall be designed to:
1. Lessen congestion in the streets;
2. Secure safety from fire, panic, and other dangers;
3. Promote health and the general welfare;
4. Provide adequate light and air;
5. Prevent the over-crowding of land;
6. Avoid undue concentration of population; and
7. Facilitate adequate provisions for transportation, water, sewage,
schools, parks, and other public requirements.
The regulations shall be made with reasonable consideration as to the
character of each district and its peculiar suitability for particular uses
with a view to conserving the value of buildings and encouraging the most
appropriate use of land throughout the city.
The zoning law of North Dakota, which is the uniform zoning law
proposed by Herbert Hoover when he was Secretary of Commerce, has
been adopted in many states. The Supreme Court of North Dakota held
this law to be constitutional in -the case of Bismarck vs. Hughes, 53 N. D.
839, 208 N. W 711. The various provisions of the law are self explanatory
and are understandable to the average layman. But it would be advisable
for your group to consult an attorney and submit for his consideration the
specific proposal which the members thereof think the governing board of
Minot should adopt. A zoning ordinance may be adopted to accomplish the
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purposes prescribed in Chapter 40-47 of the 1943 Revised Code. The esthetic
feelings of the people of a residential section of the city may, of course, be
taken into consideration; likewise depreciation of existing dwellings by the
erection of unsightly structures. But zoning regulations may not be ar-
bitrary, capricious or unfairly discriminating in their results. They must










Mr. R. 0. Baird,




Your letter of May 7, addressed to this office, has been received, in
which you request an opinion on the following situation:
The Regan Brothers Company of Fargo, North Dakota, is advertising
and labeling their bread as "Holsum Super Enriched White Bread." You
have taken exception to the use of the term "super" in connection with the
term "enriched", on the basis that the North Dakota enriched flour and
bread law names the ingredients and sets the relatively narrow limits on
the amount of each of these required for enrichment of bread. Because of
this you have not felt that a baker is justified in using a superlative term
to designate degree of enrichment and that the use of such terms is purely
for competitive advertising and as a result these terms only create con-
fusion regarding enrichment of bread.
Section 51-1201 N. D. R. C. 1943 prohibits false and misleading adver-
tising and is as follows:
"False and Misleading Advertising Prohibited. No person, firm, cor-
poration, or association with intent to sell, dispose of, increase the consump-
tion of, or induce the public to enter into an obligation relative to, or to
acquire title or interest in any food, drug, medicine, patent and proprietary
product, merchandise, security, service, medical treatment, paint, varnish,
oil, clothing, wearing apparel, machinery, or anything offered to the public,
shall make, publish, disseminate, circulate, or place before the public, or
directly or indirectly shall cause to be made, published, disseminated, cir-
culated, or placed before the public in a newspaper, or other publication,
or in the form of a book, notice, handbill, poster, bill, circular, pamphlet, tab,
letter, or in any other way, an advertisement which contains any assertion,
representation, or statement of fact which is untrue, deceptive, or misleading
regarding such food, drug, medicine, patent and proprietary product, merch-
andise, security, service, medical treatment, paint, varnish, oil, clothing,
wearing apparel, machinery, or anything offered to the public."
You will note that the prohibition in this statute is against using any
advertising, notice, handbill, poster, bill, circular, pamphlet, tab, label, letter,
or in any other way, any advertisement which contains any assertion,
representation or statement of fact which is untrue, deceptive or misleading
regarding such food, drug, medicine, etc.
Chapter 177 of the Session Laws of 1945 prescribes flour and bread
standards. Section 1 (a) of said act defines flour and specifies the different
